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IMPACT OF THE TOBACCO SETTLEMENT ON KENTUCKY:
IS INDUSTRIAL HEMP A VIABLE ALTERNATIVE FOR THE
COMMONWEALTH?
MATTHEW R. RHEINGANS"

The settlement of June 20, 1997 between the states and the
tobacco industry may force an entire re-tooling of America's and
Kentucky's agricultural markets. The tobacco settlement was a result
of the lawsuits filed by forty states to recoup medical expenses paid for
indigent citizens of the states through Medicaid and other similar statefunded programs for alleged tobacco-related illnesses.' The crux of this
settlement includes a payment of $368.5 million to the states by the
industry over twenty-five years and concomitant advertising and
distributing restrictions designed to reduce smoking by teens.'
Naturally, the tobacco companies will pass this cost on to consumers by
increasing the price of cigarettes; one estimate of the cost increase is
sixty to seventy cents per pack of cigarettes.' The settlement also
includes a look-back provision that would require tobacco companies
to pay a fine if they fail to reduce teen smoking rates by specified
percentages each year.4 These fines would amount to eighty million
dollars for each percentage point the industry fell short of the mark, and
would be capped at two billion dollars per year.5 Furthermore, some
states have reached individually tailored settlements with the industry
designed to address the particular state's concerns. For example,
Florida's settlement includes the removal of all tobacco billboards,
transit advertising, and cigarette vending machines from the state.6
Florida's settlement could lead to increased costs associated with
finding alternative methods of marketing and distribution, which would
again be passed on to the consumer.

*J.D. 1998, University of Kentucky, B.B.A. Stetson University, 1995. theauthor wishes
to acknowledge and thank Burl McCoy for his assistance and access to resources from the case of
Commonwealth v. Harrelson.
'Robert Weissman, The Great Tobacco Bailout, MULTINATIONAL MONITOR, July-Aug.
1997, at 9. 2
1d. at 10.
11d. at 11.
4
Id.
51d.

6
See Settlement Agreement, Florida v. The American Tobacco Company, No. 95-1466
AH (Palm Beach Co. Cir. Ct., 1997).
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Kentucky is a large tobacco producing state. The tobacco
settlement, which still requires Congressional and Presidential approval,
could make tobacco farming economically inefficient. Therefore,
prudence demands that new crops be explored to replace lost income
from tobacco cultivation. One possible crop is industrial hemp.
Currently, there is a rapidly increasing demand for hemp-based
products. This demand is attributable in part to the novelty of clothing
composed ofhemp, which has gained acceptance and popularity among
America's youth, in addition to other age groups. Giorgio Armani,
Adidas, Ralph Lauren, and Calvin Klein, as well as smaller retailers, are
all producing or marketing hemp clothing. Thus, hemp has the potential
to become an important cash crop for Kentucky.' Import statistics from
the United States Department of Commerce support this proposition.
"From 1995 to 1996, imports of hemp fiber (tow and waste) into the
United States increased 415.8% by quantity, imports of yarns increased
57.7% and woven fabric imports increased 3 1%.'
This Note will examine the merits of the ongoing criminal case
against the well-known actor, Woody Harrelson, for planting four
industrial hemp seeds. In addition to challenging the constitutionality
of the statutes outlawing hemp cultivation, this Note will also examine
other possibilities for legalizing hemp. It will analyze whether a market
exists for industrial hemp and the concomitant benefits to the
environment from cultivating industrial hemp. Finally, the Note will
touch on other states' and countries' experiences and present situations
in regard to the legalization of industrial hemp.
I. HISTORY OF INDUSTRIAL HEMP PRODUCTION IN THE
UNITED STATES AND OTHER COUNTRIES

The history of industrial hemp dates back six thousand years.9
In 4,500 B.C. hemp was used in China to make ropes and fishnets, and
was also used in the production of paper." The writings of Confucius
and Lao Tsu were originally transcribed on hemp paper, which does not

7
Elaine Gross, Hemp: Historic Fiber Remains Controversial, TEXTILE WORLD,
November 1997, at 42, 44.
'Id. at 42.
'1-EMPTECH, INDUSTRIAL HEMP 6 (John W. Roulac ed., 1996).
101d.
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turn yellow or brittle. 1 The Chinese also used hemp to produce cloth
and used nutrient-rich hemp seed for food and oil. 2
Hemp's roots in Europe can be traced back as early as 400
B.C., but such usage did not peak until the Seventeenth Century." For
example, in Fourteenth Century Germany, the production of hemp
paper began.' 4 However, hemp production and usage in Germany and
the rest of Europe did not reach its zenith until the early Seventeenth
Century. During that period approximately 375,000 acres of land in
Germany, and over 800,000 acres of land in France were being used for
hemp cultivation.'"
At the same time in North America, hemp production was also
at its peak. In fact, hemp production was encouraged in the early
American colonies, and it was even grown on the plantations of Thomas
Jefferson and George Washington.' 6 At the end of the Nineteenth
Century, however, technological breakthroughs were made with respect
to competing crop production.' 7 One important example was the cotton
gin, which greatly reduced the cost and improved the efficiency of
cotton production. As a result of such technological advances, hemp
production and usage declined throughout the world.' 8 But in 1916, a
major advancement for the hemp industry occurred when George W.
Schlichten invented the hemp decorticating machine, which separated
the hemp fibers from the previously unusable hemp hurds.' 9 This
machine made it possible to utilize about ninety-five percent of the
hemp stalk, compared to only twenty-five percent before the
introduction of this machine.2" A direct and important benefit of this
invention was the reduction of labor costs, thereby making it possible
for hemp to once again compete with other crops.2'
However, the decorticating machine's impact was mitigated
when a drastic social movement began in America. The movement,
commonly known as Reefer Madness, began in the 1930's and marked

111d.

12!d.

131d.
141d.
"Id. at 7.
6
Gross, supra note 7, at 48.
17Id.

"'HEMPTECH, supra note 9, at 9.
"Id.Schlichten received a patent for the hemp decorticating machine in 1917. Id.
'OId. at 10.
2lid.
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of hemp's decline and eventual disappearance in this
the beginning
22
countrTy.

II. MARIJUANA AND HEMP MADE ILLEGAL BY THE 1937
MARIHUANA TAX ACT

Regulation of marijuana and hemp in the United States started
with the passage of the Marihuana Tax Act of 193 723 (hereinafter "193 7
Act"). This regulation took the form of a tax which required growers
to register with the collector of internal revenue." This Act defined
marijuana as:
[A]II parts of the plant Cannabis sativa L., whether
growing or not; the seeds thereof; the resin extracted
from any part of such plant; and every compound,
manufacture, salt, derivative, mixture, or preparation
of such plant, its seeds, or resin; but shall not include
the mature stalks of such plant, fiber produced from
such stalks, oil or cake made from the seeds of such
plant, any other compound, manufacture, salt,
derivative, mixture, or preparation of such mature
stalks (except the resin extracted therefrom), fiber, oil,
or cake, or the sterilized seed of such plant which is
incapable of germination.25
In 1970 a new federal statute was passed-the Comprehensive
Drug Abuse Prevention and Control Act of 1970 (hereinafter
"CDAPCA"). 2 6 The new Act retained the original definition of
marijuana, quoted above from the 1937 Act.27 The retention of the
original definition is significant because the legislative history behind
the enactment of the Marihuana Tax Act of 1937 is still pertinent.
Congressional hearings on the 1937 Act contained many assurances that
the cultivation and production of hemp would remain legal. In fact, the

22d. at 13.
"Marihuana Tax Act of 1937, ch. 553, § 2, 21 U.S.C. § 802(16).
'Taxation of Marihuana: Hearingson H.R. 6385 Before the Comm. on Ways and
Means of the House of Representatives, 75th Cong. 8 (1937) (statement of Clinton M. Hester,
Assistant General Counsel for the Dept. of the Treasury) [hereinafter Hearingson H.R. 6385].
"Marihuana Tax Act § 1.
"Comprehensive DrugAbuse and Prevention Act of 1970, Pub. L. No. 91-513, § 110 1,
(codified as amended 21 U.S.C. §802 (1997)) [hereinafter CDAPCA].
84 Stat. 1292
27 (1970)
CDAPCA § 102.
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purpose of the 1937 bill was not to discourage cultivation of hemp for
legitimate uses, but rather "[tlo discourage the current and widespread
undesirable use of marihuana by smokers and drug addicts and thus
drive the traffic into channels where the plant will be put to valuable
industrial,medical,andscientificuses."28 Clinton M. Hester, Assistant
General Counsel for the United States Department of Treasury, stated
that "[t]he production and sale of hemp will not be adversely affected
by this bill."2 9 Moreover, Harry J. Anslinger, Commissioner of the
Federal Bureau of Narcotics, stated that "[persons engaged in the
legitimate uses of the hemp plant] are not only amply protected under
this act, but they can go ahead and raise hemp just as they have always
done it."3"
The legislative history is not without statements by opponents
to industrial hemp. Some legislators were determined to outlaw all
forms of the cannabis species of plant. More important, however, is the
fact that both hemp and marijuana were grown legally under the 1937
Act's definition, and that definition is still in place.
The fact that the 1937 Act was never intended to ban the
production of industrial hemp is illustrated by hemp being actively
promoted by the United States Government during World War II. In
1942, the United States Army and Department of Agriculture began its
"Hemp for Victory" campaign, which included a film designed to
encourage farmers to grow industrial hemp for wartime needs." The
impetus for this campaign was that the war had effectively cut off all of
America's importation of other fibers for textiles and rope.32 The
campaign resulted in over 100,000 acres of hemp being grown in the
United States by 1943. 33 More recently, President Clinton included
hemp in an executive order that listed crops considered essential to
national security in times of crisis. 4 The legislative history, coupled
with President Clinton's executive order, allude to the notion that hemp
could still be a viable and profitable crop for this country, and more

SHearingson H.R. 6385, supra note 23, at 7 (emphasis added).
"Taxation of Marihuana: Hearing on H.R 6906 Before a Subcommittee of the
Committee on Finance ofthe UnitedStatesSenate, 75th Cong. 7 (1937) (statement of Clinton M.
Hester, Assistant General Counsel for the Department of the Treasury) [hereinafter Hearingon
H.R. 6906].
30Id.

"HEMPTcH, supra note 9, at 14.
331d.

"Id
4 "
Exec. Order No. 12,919, 3 C.F.R. 901 (1994), reprinted in 21 U.S.C. 2153 (1994).
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importantly, Kentucky. Therefore, it is necessary to explore the
possible avenues to legalize the production of industrial hemp.
III. CHALLENGING THE CONSTITUTIONALITY OF EXISTING
MARIJUANA LAWS IN KENTUCKY AND OTHER STATES

On June 1, 1996, Woody Harrelson planted four industrial
hemp seeds on a plot of land in Lee County, Kentucky with the intent
to challenge the constitutionality of Kentucky's existing laws that
prohibit the possession or cultivation of any plant of the cannabis
species.35 Subsequently, Harrelson was arrested and charged with
misdemeanor cultivation of marijuana in violation of KRS 218A.010.36
The Commonwealth later amended its charge to misdemeanor
possession of marijuana in violation of KRS 218A.1422. 7
Harrelson's case was heard in Lee County District Court.
Harrelson asserted that Kentucky's definition of marijuana violated
section 2 of the Kentucky Constitution3" and was over broad.3" The
District Court of Lee County agreed with Harrelson's argument and
ruled in his favor. The Lee County Attorney, Thomas P. Jones,
appealed this decision to the Lee County Circuit Court, where the
judgment of the district court was affirmed. Presently, that judgment
is being appealed to the Kentucky Court of Appeals and was recently
certified for hearing.4"
A. Violation of Section 2 of the Kentucky Constitution
Harrelson challenged his arrest on two grounds. His first
argument was that KRS 218A.010(12) violated section 2 of the
Kentucky Constitution, which provides that "[a]bsolute and arbitrary
power over the lives, liberty and property of freemen exists nowhere in
a republic, not even in the largest majority."' Marijuana is defined in
KRS 218A.010(12), a statute enacted by the Kentucky General
Assembly in 1992.42 Prior to the 1992 revision, Kentucky used the
35

Brief Addressing Constitutionality of KRS 218A.010(12) at 2, Commonwealth v.

Harrelson, No. 96-M-00161 (Lee County District Court 1996) [hereinafter Defendant's Brief].
36
1d.
37ld.

at II.
"Id.
"Id.at 14-15.
'See <http://www.ndsn.org/AUGUST97/KENTUCKY.html>.
41KY. CONST. § 2.
42 KY. REV, STAT. ANN. § 218A.010 (Michie 1995).
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same definition of marijuana as the 1937 Act discussed above. 3
Because the General Assembly publishes no legislative history behind
the enactment of its statutes, there is no information regarding the
deletion of the portion of the definition which referred to industrial
hemp."
Section 2 of the Kentucky Constitution has been held to be "a
curb on the legislative as well as on any other public body or public
officer in the assertion or attempted exercise of political power."4
Moreover, "[w]hatever is contrary to democratic ideals, customs and
maxims is arbitrary. Likewise, whatever is essentially unjust and
unequal or exceeds the reasonable and legitimate interests of the people
'
is arbitrary."46
Finally, "[i]f the action taken rests upon reasons so
unsubstantial or the consequences are so unjust as to work a hardship,
judicial power may be interposed to protect the rights of persons
'
adversely affected."47
In the Harrelson case, the Commonwealth responded to
Harrelson's arguments with three contentions. First, testimony was
offered by Sergeant James Tipton of the Kentucky State Police to the
effect that legalization of industrial hemp would produce a myriad of
law enforcement problems regarding identification and the ability to
distinguish hemp from marijuana.4 s However, Harrelson supplied
rebuttal testimony from Dr. Varley Wiedeman, a biology professor at
the University of Louisville. Dr. Wiedeman stated that the two
subspecies of cannabis at issue were sativa and indica, the former
commonly known as hemp and the latter as marijuana.49 Dr. Wiedeman
also stated that there are visible differences between the two subspecies.
For example, subspecies sativa grows to twenty-five feet at maturity
opposed to indica's mature height of four to five feet, does not branch
nearly as much as subspecies indica, has tougher skin than indica, and
has a square stem in contrast to indica's round stem.5" He also testified
that sativa has a much lower level ofthe psychoactive ingredient which

"Defendant's Brief at 10-11, Harrelson (No. 96-M-00161).
"Id.
at i i.
"Sanitation Dist. No. Iv.City of Louisville, 213 S.W.2d 995, 1000 (Ky.1948).
'Kentucky Milk Mktg. &Antimonopoly Comm'n v.KrogerCo., 691 S.W.2d 893,899
(Ky. 1985).
4'Id.
"Transcript of Hearing at 7, Commonwealth v. Harrelson, No. 96-M-00161 (Lee
County District Court 1996).
4gId
at 39.
"Defendant's Brief at 5-6, Harrelson(No. 96-M-00161).
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produces indica's euphoric effects." In addition, Dr. Wiedeman
testified that the level of CBDs, which are chemicals that counteract the
euphoric effects of smoking the plant's leaves, is high in hemp while it
is low in marijuana. 2
Fundamentally, the Commonwealth's argument was that
because no economic market currently exists for industrial hemp, the
laws should remain unchanged." Not only does this argument lack any
basis in constitutional principles but, as demonstrated by Harrelson, is
factually incorrect. Harrelson is a partner in the Hempstead Company,"
one of approximately 180 companies that markets hemp-based
products." Specifically, the Hempstead Company's primary business
activity involves clothing made from hemp, as well as some cosmetic
products.56 However, Harrelson stated that there are numerous
possibilities for other hemp products that his company has not tapped:
oils, detergents, paints, and varnishes."
Furthermore, Harrelson
testified that his company had gross sales of approximately $1.5 million
in 1995 and produced some net profit, but it cannot reach its full
economic potential because it must import all of the hemp it needs,
thereby greatly increasing production costs.58 Harrelson also testified
that the Hempstead Company imported over $150,000 worth of hemp
in 1995.59 This figure seems to be out of line with the Commonwealth's
assertion that the United States' 1995 total hemp importation figure was
$600,000, since Harrelson's company is only one of approximately 180
companies which import hemp into the United States.6"
Further support for Harrelson's rebuttal of the state's argument
as to hemp's lack of viability as a competitive and useful product was
provided by Dr. Wiedeman, who testified to the vast number of uses for
industrial hemp and that legalization of industrial hemp would
"revolutionize" the agricultural economy of Kentucky.6 Another
potential benefit to which Dr. Wiedeman testified was the possibility of

"Id. at 5-6.
"id.at 9.
"Brief for Commonwealth at 6, Commonwealth v. Harrelson No. 96-M-00161 (Lee
County District Court 1996).
' 4Transcript of Hearing at 29, Harrelson(No. 96-M-00161).
"Id. at 3 1.
'61d. at 29-30.

"Id.at 30.
"id. at 30-31.
"!Defendant's Brief at 13, Harrelson(No. 96-M-00161).
6id. at 13 n.4.

"Transcript of Hearing at 44, Harrelson(No. 96-M-00161).
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significant reduction in deforestation, since hemp fiber can also be used
to produce paper products.62
The Commonwealth's third argument was that other
alternatives to the legalization of industrial hemp exist. Specifically,
the Commonwealth advocated the cultivation of kenaf as an alternative
to industrial hemp. 63 In an attempt to undermine the testimony of Dr.
Wiedeman, the Commonwealth proffered testimony from Dr. Morris
Bitser, an Extension Professor at the University of Kentucky, who has
done extensive research on kenaf. According to Dr. Bitser, kenaf would
be an acceptable alternative to hemp since it can be used for all the
same purposes as industrial hemp.64
Harrelson proved that there are flaws with the
Commonwealth's theory regarding the kenaf alternative to hemp. The
state's advocation of kenaf is inconsistent with one of its primary
arguments against hemp. Recall that the state put on testimony that
hemp would be difficult to distinguish from illegal marijuana.65 Kenaf,
however, also has a similar appearance to marijuana, so the problem of
distinguishing between the plants is at least as difficult with kenaf as it
is with industrial hemp.' The Commonwealth attempted to refute this
fact with testimony from Dr. Bitser to the effect that genetic changes in
kenaf' s leaf appearance have been made so that kenaf can be made to
look like okra or corn, rather than cannabis. 67 While this may be true,
it is also true that it is possible that the same genetic alterations could
be achieved with respect to the appearance of industrial hemp. This,
however, cannot be known because all research on any member of the
cannabis species is currently prohibited in Kentucky.68
There are several factors that demonstrate kenaf's
unacceptability as an alternative for Kentucky farmers. The first of
these is that kenaf is not frost-resistant and requires a much longer
growing season than hemp. 69 Therefore, it is apparent that a kenaf crop
could not survive the inclement weather of the fall and winter months
in Kentucky unless it was grown indoors. Hemp, on the other hand, is

2

6 1d.
6

1d at 10.
14-15.
1d. at 7.
6Id. at 10, 14.
6
d.
"Id. at 16.
6
"Id. at 17.
64
1d. at
65
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frost-resistant and has a shorter growing season."0 In addition, hemp is
preferable to kenaf because hemp can be grown with relatively little
oversight, while kenaf needs to be treated with herbicides and pesticides
more frequently." This would add to the cost of production of kenaf,
which also makes it less desirable than hemp.
Finally, Harrelson put on testimony from Dr. William Pierce,
an associate professor of Pharmacology and Toxicology at the
University of Louisville.72 The substance of this testimony was that
hemp contains very little THC, the active ingredient of marijuana, and
that to get the same effect as you would from smoking marijuana, one
would have to either smoke or ingest a grossly inordinate amount of
hemp.73 Dr. Pierce stated that a dosage of approximately ten milligrams
of THC is needed to experience any euphoric feelings.74 In order to
receive that dosage from hemp, one would have to either smoke
approximately twenty-five average length cigarettes in a period of one
hour or ingest approximately fifteen to twenty grams of hemp in one
Obviously, both of these methods would cause great
sitting.7"
discomfort to the user, and it is likely that users would be discouraged
from trying to achieve these results from hemp. Significantly,
Harrelson also testified to the legalization of industrial hemp in the
United Kingdom. As users tried to get high on hemp, they encountered
difficulties, became discouraged, and stopped trying.76 Simple logic
supports this conclusion in regard to both smoking and ingesting hemp.
In the first instance, smoking twenty-five cigarettes in one hour is
nearly impossible, bringing a whole new meaning to the term "chain
smoking." Basic division reveals that in order to achieve a "high" from
smoking hemp cigarettes, a person would have to smoke one hemp
cigarette approximately every two minutes. In regard to the latter
example, Dr. Pierce testified that eating fifteen to twenty grams of hemp
would be tantamount to ingesting four to five standard doses of a
laxative.77
In sum, the Commonwealth failed to adduce any evidence
sufficient to find that its definition of marijuana does not exceed "the

7

See id. at 17,42-43 (explaining that hemp's growing season is approximately 60 days
in Kentucky, whereas kenafs is approximately four and one-half months).

"Id. at 18.
'21d. at 48.
"Id.at 50-51.
'41d. at 50.
"Id.at 51-52.
Id. at 35.
lid. at 52.
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reasonable and legitimate interests of the people."7 8 Furthermore, it is
clear that Kentucky's definition rests upon reasoning that is
"unsubstantial [and] the consequences [of this definition] are so unjust"
that they impose a hardship on those people who may be able to profit
from cultivating and producing hemp--namely, Kentucky farmers and
importers such as Harrelson. 9
B. Marijuana Law's Unconstitutionality Due to Overbroad
Application
Harrelson's second constitutional argument against Kentucky's
cannabis statute related to its over broad application.80
In
Commonwealth v. Foley, the Supreme Court of Kentucky stated that
"[a] challenge to a statute on the basis that it is over broad is essentially
an argument that in an effort to control impermissible conduct, the
statute also prohibits conduct which is constitutionally permissible.""1
The court also stated that "[f]or a facial challenge on over breadth
grounds to prevail, real, substantial and basic constitutional rights must
be at risk."8 2
In Harrelson's case, the statute punishes conduct that should be
constitutionally permissible. Kentucky was once a leading state in
industrial hemp production and testimony was submitted that there is
a blossoming market for hemp-based products that could provide
income to residents of Kentucky. 3 Furthermore, because of the recent
interest in hemp-based products, Kentucky could once again be a
leading producer of industrial hemp. However, KRS 218A.010, as it is
written, makes the entire species of cannabis illegal, despite the fact
that only one of its subspecies has any realistic chance for any
illegitimate use. Dr. Wiedeman made an interesting analogy in his
testimony regarding Kentucky's statute. Outlawing hemp because it is
of the same species as marijuana would be like outlawing all species of
dogs just because One of them is dangerous, such as a pit bull." This

"Sanitation Dist. No. 1 v. City of Louisville, 213 S.W.2d 995, 1000 (Ky. 1948).
"Kentucky Milk Mktg. & Antimonopoly Comm'n v. Kroger Co., 691 S.W.2d 893,899
(Ky. 1985).

B°Defendant's Brief at 14-15, Harrelson(No. 96-M-00161).
"Commonwealth v. Foley, 798 S.W.2d 947,952 (Ky. 1990) (quoting Commonwealth

v.Ashcraft, 691 S.W.2d 229, 232 (Ky. Ct. App. 1985)).

81d.at 953.
"Transcript of Hearing at 43-44, Harrelson (No. 96-M-00161).
"Id. at 43.

J. NAT.

RESOURCES

& ENVTL.

L.

[VOL. 14:1

is illogical. KRS 218A.010 was found over broad by both the district
and circuit courts of Lee County.
C. Legislative Changes to Existing Marijuana Laws
Perhaps the easiest way to legalize industrial hemp is to submit
a bill to a state's legislature that would amend the definition of
marijuana, as used in the criminal statutes of that state, to exclude
industrial hemp and provide for monitoring of its growth. This would
allow the cultivation of industrial hemp while still permitting the state
to have ample control over its production. Thus far, there are thirteen
states in the United States that have either introduced legislation
concerning industrial hemp or will do so in the near future.85
Unfortunately, only two of the bills introduced in these states have
passed into law.86 North Dakota is one state that has successfully
introduced industrial hemp legislation."7 That legislation authorized
North Dakota State University to study the feasibility of industrial
hemp.88 The bill did not, however, mandate a test plot for the growth
of hemp.
The other state that has successfully introduced industrial hemp
legislation is Vermont. In 1996, a bill was enacted that provided for a
feasibility study.89 More interesting is the fact that another bill was
introduced on January 13, 1998 in Vermont' that will permit growers
licensed by both the Commissioner of Agriculture, Food, and Markets
of Vermont and the United States Drug Enforcement Agency to grow
industrial hemp on designated plots of land.9
IV. ENVIRONMENTAL BENEFITS FROM CULTIVATION
OF INDUSTRIAL HEMP

Many states are looking for replacement crops for tobacco and

other previously profitable cash crops. One such state is Hawaii. State
Representative Cynthia Thielen introduced hemp legislation to the
Hawaii State Legislature in the 1997-98 legislative session that would
RColorado Hemp Initiative Project, IndustrialHemp-Bills in the U.S., (visited Jan. 19,
1998) < http://hemptech.com/cgi-bin/nu4m/hempNEWsnakr/home.cgi?rad=259>.
lId
17See N.D. CENT. CODE § 4-05.1-02 (1997).
uid.
'IS. 783, 64th Leg., Adjourned Sess. (Vt. 1996).
'°See S. 285, 65th Leg., Adjoumed Sess. (Vt. 1997).
9

I1d.
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establish hemp test plots in the Hawaiian Islands. 92 The bill was
assigned to the Agriculture, Judiciary, and Legislative Management
Committees.93 It successfully passed out ofthe Agriculture Committee
and was passed unanimously on second reading by the entire House of
Representatives.' However, it is now before the House Judiciary
Committee, where the chairperson stated that he is unwilling to even
hear the bill unless local law enforcement supports its passage. 95 It is
likely that local law enforcement will not support the bill because of
pressure from the United States Drug Enforcement Agency. In the
author's opinion, this is unfortunate because hemp cultivation could
benefit Hawaii's economy and environment. Many of Hawaii's sugar
plantations have shut down, leaving large tracts of agricultural land
vacant and overrun by weeds.' Currently, eucalyptus trees are being
tried as a replacement crop for producing pulp. However, these trees
require large amounts of aerial insecticides that damage nearby organic
farming operations and have harmful impacts on the health of humans
and other living things.97 Industrial hemp, with its recent revival, could
be a large cash crop for Hawaii because of its relatively short growing
cycle," giving the state close to four growing cycles per year. There are
also beneficial effects on the environment. For example, Hawaii has a
substantial problem with ground termites, and legal pesticides do not
always eradicate these pests." An agricultural cooperative in France
has developed industrial hemp building materials which, in addition to
possessing desirable characteristics such as high-level insulation, are
also impervious to termites.00 Although hemp may not be a panacea in
solving the pest problem, it could be a step in the right direction.
With regard to Kentucky, perhaps industrial hemp building
materials can also mitigate problems associated with its indigenous
pests, including termites. In addition to helping in the battle against
pests, hemp has other eco-friendly characteristics. For example,
because hemp is grown densely together, it is a prime contributor to

"Rep. Cynthia Thielen, Hemp: The Replacement ForSugar in Hawaii(visited Jan.
19, 1998) < http://hemptech.com/cgi-bin/nu4ni/hempNEWsmaker/home.cgi?read=234>.
931d.

"Id.
"Id.

%ld.
9'Id.
"See HEMPTECH, supra note 9, at 18 (stating that the growing cycle for hemp is 100

days on average).
"Thielen, supra note 92.
1IOOd
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weed control and elimination.'
Another use for hemp is horse
bedding.) 2 Kentucky has a storied history regarding the equine
industry, and it remains a major industry in the state. A market for horse
bedding definitely exists. Although other sources of horse bedding
exist, such as wood shavings and straw,0 3 it is argued that hemp is a
superior source of bedding because hemp is highly absorbent and dustfree. This is an important benefit as horses can be allergic to dust.'
In the United Kingdom, hemp horse bedding sells at about seven dollars
per bale and is very popular."0 5 One English producer, Hemcore, sells
"hundreds of thousands of bales annually" all over England, "[and] all
the royal horses at Buckingham Palace use [Hemcore's] bedding."'0 6
Water quality can also be improved by the use of industrial
hemp because it does not require pesticides or herbicides and therefore
has no toxic run-offthat can contaminate the water table.0 7 The effects
of water contamination by pesticides and herbicides are well
documented.'0 8 For example, Scandinavian countries have reported a
"demasculinization" of men-meaning sperm-count losses--due to
high levels of toxic agricultural chemicals along with other adverse
physical and psychological changes.'" Furthermore, iftobacco ends up
being an unprofitable crop as a result of the tobacco settlement, it would
be a travesty to let land previously used for tobacco cultivation go to
waste, as has occurred with Hawaii's sugar plantations.
As evidenced above, cultivation of industrial hemp provides
environmental benefits. To prevent its cultivation seems extremely
foolish, and Kentucky would be remiss if it did not further research the
potential economic and environmental benefits that go hand and hand
with hemp's production.
V. AMENDING FEDERAL LAW

Even if Harrelson is ultimately successful in his case against
Kentucky, and even if a bill changing the definition of hemp is enacted

"'HEMPTECH, supra note 9, at 20.
2
" Gary Mead, H-emcore, Ltd. Essex,England Local News Story (visited Nov. 4, 1997)
< http://hemptech.con/cgi-bin/nu4m/hempNEWsmaker/home.cgiread=1 77>.
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"'0HEMPTECI-, supra note 9, at 19-20.
"Id. at 19.
1091d.
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by the General Assembly, the current definition of marijuana under
federal law must also be changed because it includes hemp."' There
are two possibilities that may achieve this objective.
The first method by which this goal can be achieved is to
pursue a declaratory judgment on the definition of cannabis."' A
declaratory judgment is confined to cases of actual controversy within
the court's jurisdiction where an adjudication would serve some useful
purpose." 2 The existence of other adequate remedies, such as
challenging the constitutionality of the definition ofmarijuana, does not
preclude a judgment for declaratory relief in cases where it is
appropriate." 3 There are requirements of standing that must be
satisfied, but these prerequisites are relatively easy to meet. As an
illustration, a group of Kentucky tobacco farmers, Woody Harrelson,
or anyone who can allege that they are suffering a real and continuing
injury by the prohibition against industrial hemp would be able to meet
the standing requirements. The nature of declaratory relief sought
should be a resolution of whether industrial hemp should be included
within the existing statutory definition of marijuana."'
The problem with seeking a declaratory judgment is that the
requirement of"a real case or controversy" may not be satisfied. There
is a minor split between circuits as to whether hemp is outlawed under
federal law, but it is questionable if this split could be enough to
constitute "a real case or controversy." In United States v. Walton," 5
the United States Court of Appeals for the District of Columbia
conducted an in-depth analysis of the legislative intent behind the
CDAPCA and its predecessor, the 1937 Act. The court held that the
definition promulgated by Congress "was intended to include those
parts ofmarijuana which contain THC and to exclude those parts which
do not.""' 6 The court later mentioned that the legislative history behind
enactment of the 1937 Act was evidence of the intent to "outlaw all
[subspecies ofthe cannabis species] to the extent those plants possessed

"°CPAPCA § 102,21 U.S.C. § 802(16).

..Memorandum from Todd Paglia to John Richard, Possible Strategiesfor Legalizing
Hemp, September 13, 1996 (on file with author).
1121d.

.id.(citation omitted).
114Id.
"'United States v. Walton, 514 F.2d 201 (D.C. Cir. 1975).
"'Id. at 203.
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THC ' ' 17 and that "the clear purpose of the law is to proscribe the
euphoric effect of THC."' "
The Walton case can be contrasted with the holding of United
States v. Kinsey." 9 In Kinsey, the Court of Appeals for the Second
Circuit felt that the intent of Congress was "to prohibit possession of all
varieties of marijuana." 2 ' The lack of discussion concerning whether
or not a particular plant contained THC by the Kinsey court could be
construed to mean that the court felt it was irrelevant. 2' This argument
is, at best, a stretch. In the author's opinion it will fail, considering that
this is a minor split at most. Moreover, every other circuit is in line
with the Walton reasoning.
The second possible method by which one could be successful
in legalizing industrial hemp with respect to federal law is to petition
the Drug Enforcement Agency (hereinafter "DEA") to either re-list or
Under the Controlled
de-list hemp as a controlled substance. 2
Substances Act, the Attorney General has the authority to reschedule a
drug if it is found that the drug does not meet the criteria in the schedule
to which it has been assigned or remove the substance from the
schedules altogether if it is found that the substance does not meet the
requirements for inclusion. 2 The petition must be submitted to the
Administrator of the DEA, and the following factors must be
considered by the Attorney General in deciding whether to re-list or delist a particular controlled substance:
(1) Its actual or relative potential for abuse.
(2) Scientific evidence of its pharmacological effect, if known.
(3) The state of current scientific knowledge regarding the drug
or other substance.
(4) Its history and current pattern of abuse.
(5) The scope, duration, and significance of abuse.
(6) What, if any, risk there is to the public health.
(7) Its psychic or physiological dependence liability.

I"Id.at 203-204.
lId at 204.
"'United States v. Kinsey, 505 F.2d 1354 (2d. Cir. 1974).
12DId.

121
Memorandum from Todd Paglia to John Richard, Possible Strategiesfor Legalizing
Hemp, September 13, 1996 at 3 (on file with author).
1I2d.
123Id.
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(8) Whether the substance is an immediate precursor
already controlled under this
of a substance
24
subchapter. 1
Attempts to reschedule marijuana from a Schedule I to a
25
Schedule II controlled substance have been made in federal courts.'
Hewever, these attempts were focused on the ability to prescribe
marijuana for its therapeutic uses. 26 It is apparent that this is a totally
different motive than de-listing industrial hemp because of its potential
economic benefit to the farmers of this nation. If one were to apply the
eight-factor test listed above, it seems that a petition to re-schedule or
de-list industrial hemp should be successful. Logically, the most
difficult task would be to distance industrial hemp from the other
members of the cannabis species that contain the active ingredient
THC.'27 The author believes that a petition would have the greatest
chance for success if it is brought by a coalition of environmental
groups, paper and clothing manufacturers, and perhaps most
importantly, individual farmers and farming associations, such as the
Kentucky Hemp Growers Cooperative Association, who can allege that
they are suffering a continuing economic injury by the prohibition on
the production of industrial hemp.'28 Significantly, there have been
successful attempts to create exemptions to classifications in the past;
for example, the Attorney General created an exemption for the
"nondrug use of peyote [a Schedule I controlled substance] in bona fide
' 29
religious ceremonies."'

221 U.S.C. § 811 (c) (1970).

"See, e.g., Alliance for Cannabis Therapeutics v. DEA, 15 F.3d 1131 (D.C. Cir. 1994);
National Org. for the Reform of Marijuana Laws v. DEA, 559 F.2d 735 (D.C. Cir. 1977).
"ZSee,e.g., Alliance for Cannabis Therapeutics, 15 F.3d at 1133.
'Memorandum from Todd Paglia to John Richard, PossibleStrategiesfor Legalizing

Hemp, September 13, 1996 at 4 (on file with author).
'Id. at 4-5.
9

" See21 C.F.R. § 1307.31 (1997).
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VI. OTHER COUNTRIES THAT HAVE LEGALIZED INDUSTRIAL HEMP
PRODUCTION: SUCCESSES AND FAILURES

A. Germany
As of December 30, 1997, hemp is being legally cultivated in
twenty-six countries, including Canada, the United Kingdom, Australia,
and China. Many first-world countries are taking steps to either totally
decriminalize hemp production or allow hemp production on a trial
basis.
One such country is Germany. On March 1, 1996, the German
Bundesrat 30 followed the lead of the Bundestag and enacted a law that
re-legalized the cultivation of industrial hemp. 3' The law limits
cultivation of hemp to full-time farmers, requires the use of European
Union certified varieties ofhemp seed that possess less than 0.3% THC,
32
and provides for verification by the German authorities.'
B. Australia
Another country that has recently taken steps to legalize
industrial hemp is Australia. On September 16, 1997 the Legislative
Assembly certified the "Hemp Bill," as it is commonly known, for
debate.'33 Its official name is the Drugs, Poisons and Controlled
Substances Amendment. The substance of the Hemp Bill is "to amend
the Drugs, Poisons and Controlled Substances Act of 1981 to exempt
certain processed products from the operation of that Act, to authorize
the cultivation and processing of low-THC cannabis for certain
34
commercial and research purposes and for other purposes."' Within
six months of its first reading in the Lower House, the Act received
Royal Assent that made the amendment law on October 21, 1997.'

11°The Bundesrat represents the states of Germany, while the Bundestag is the German
equivalent of our Congress.
"'Michael Karus & Gero Leson, Update: Industrial Hemp in Germany, 3 J. INT'L
HEMP ASS'N 38 (1996).

1321d
"
"'Parliament of Victoria-Bills, Drugs, Poisons and Controlled Substances
1997)
13,
(Amendment) Bill-Introduction Print (visited Nov.
<http://www.dms.dpc.vic.gov.au/pdocs/bills/B00232/B002321.html>.
1341d
"

13'Parliament of Victoria-Bills, Drugs, Poisons and Controlled Substances
1997)
13,
(Amendment) Bill - Status Report (visited Nov.
<http://www.dms.dpc.vic.gov-au/pdocs/bills/BOO232/status-report.html>.
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VII. CONCLUSION

It is clear that industrial hemp has gained widespread
acceptance over the past few years. Many countries have begun to see
that the de-criminalization of hemp is more than a mere ruse to promote
illicit marijuana use. Consequently, these countries have begun the
process of legitimizing hemp production by introducing bills into their
respective legislatures and challenging the constitutionality of existing
statutes that outlaw hemp production. In fact, Germany, France, and the
United Kingdom, where industrial hemp has already been legalized,
have had few, if any, problems concerning drug enforcement. Hemp
cultivation has a storied history in America and Kentucky. With
research and advances in technology, hemp has the potential to be a
viable crop for Kentucky's economy. However, hemp is not a panacea
for all agricultural problems. It is questionable whether hemp will be
able to compete with other fibers in the textile industry, such as cotton,
and whether it is an economically prudent alternative for paper
production. Regardless of these questions, it would be a disservice if
the United States and Kentucky did not explore these possibilities-as
have other countries and states-thereby forfeiting potential
employment opportunities in the production of end products that could
supplement Kentucky's economy.

